
HENNIKER ZONING BOARD OF ADJUSTMENT 

 Approved Minutes of meeting held on November 3, 2004 

Members present: Leon Parker, Chairman; Ron Taylor and Amy Patenaude, and Joan Oliveira. 

Alternate Members: Stephany Marchut–Lavallee, and Jeff Connor. 

Members’ Excused: Doreen Connor, and Kris Blomback 

Members Absent: Richard Patenaude 

Others: Diane Garrow, Town Council; and Susan Thompson, Recording Secretary. 

Meeting came to order at 7:00 p.m. 

MOTION made by Amy Patenaude to go into excessive session. Seconded by Joan Oliveira and 

approved unanimously. 

Leon Parker explained this meeting was scheduled to educate Zoning Board members about NH 

Supreme Court decisions Simplex, Rancourt, and Boccia. 

Leon Parker introduced Town Council, Diane Garrow to the Zoning Board members.  

There was discussion about the purpose of a Variance.  A Variance granted allows the landowner 

to vary the use or area (i.e. : setbacks, frontage, minimum acreage) of the land, from the Zoning 

Ordinances. 

Diane Garrow reviewed the five standards an applicant must meet in order to obtain a Variance: 

1.      Will not be contrary to the public interest 

2.      Unnecessary hardship of the land 

3.      Consistent with the spirit of the ordinance 

4.      Substantial justice will be done 

5.      Will not diminish the values of the surrounding properties 

 Diane Garrow said when applying these criteria objectively it was near impossible for a 

landowner to obtain a Variance prior to Simplex. 

 Diane Garrow mentioned three different NH Supreme Court Cases that impact the Variance 

process Simplex, Rancourt, and Boccia. 

 In a 2001 ruling of Simplex, the Supreme Court redefined the “unnecessary hardship” standard.  

Essentially the new definition of unnecessary hardship had to meet the following requirements: 



 §         The zoning restriction as applied to the property interferes with the landowner’s 

reasonable use of the property, considering the unique setting of the property in its environment. 

§         No fair and substantial relationship exists between the general purposes of the zoning 

ordinance and the specific restriction on the property. 

§         The Variance would not injure the public or private right of others. 

In a May 2004 ruling of Boccia, the Supreme Court differentiated that there are two types of 

Variances.  Variances can be divided into two categories: 

1.      “use” variances – changes to the rules governing what type of 

building is permitted on any given lot.  “Use” variances impact the 

neighborhood. 

2.      “area” variances – changes to the ordinance regarding the size or 

distance from surrounding property a structure may be.  “Area” 

variances impact the lot primarily. 

 The Court outlined two conditions that must be met in order to demonstrate unnecessary 

hardship for granting an “area” Variance: 

 §         An area variance is needed to enable the applicant’s proposed used of the property given 

the special conditions of the property. 

§         The benefit sought by the applicant cannot be achieved by some other method reasonable 

feasible for the to pursue, other than an area variance. 

Diane Garrow said that this means a Variance should be deemed either an “use” Variance and/or an 

“area” Variance.  When this determination is complete the Variance request would need to meet the four 

standards that apply to both: 

                                                §         Not be contrary to the public interest 

§         Consistent with the spirit of the ordinance 

§         Substantial justice will be done 

§         Will not diminish the values of surrounding properties 

 Diane Garrow said the Board needs to apply the appropriate “use” or “area” criteria to determine if a 

Variance should be granted.  She also said if it is hard to determine (and some will be), whether it is a 

“use” or “area” Variance, the Zoning Board should analyze the Variance under both sets of criteria. 

 Diane Garrow then mentioned the impact of the Rancourt decision.  The Rancourt decision further 

defined the Simplex decision.  This would be a “use” Variance  and special conditions could be 

advantageous and does not need to be negative circumstances of the land.  



 In this case the lot was larger than others in the area and was well buffered, hence an appropriate use of 

this land was to have horses even though zoning did not allow for horses in that zone. 

 Diane Garrow said you can look at undue financial burden in relationship to the requested Variance if the 

benefit sought by the Variance cannot reasonably be achieved by other means, however there is no 

definition at this time to clearly define “undue financial burden.” 

 Diane Garrow said the most difficult Variances would be those that are requested for a lot that borders 

more than one zone.  This is difficult because the neighborhoods and spirit of the zones may differ. 

 The Board discussed these standards to clarify the differences. 

 The Board asked Diane Garrow about the process of granting or denying a Variance request.  She 

advised that they could either go through the list voting on each standard individually or vote on the 

request Variance as a whole.  However, she did recommend that all five tests are applied and if there is 

more than one reason for denial that it be documented.  If you deny on several grounds they should all be 

documented. 

 Diane Garrow advised the minutes of the meeting should not be a transcript of the meeting but rather a 

nice summary. 

 The appeal process was discussed. 

 MOTION made by Ron Taylor to Adjourn.  Seconded by Leon Parker and approved unanimously.  

 Adjournment:  Meeting came to a close at 8:30 p.m. 

 Respectfully, 

 Susan Thompson 

Recording Secretary for: 

 Henniker Zoning Board of Adjustment 

  

 


